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OPINION

Facts

The defendant isthe father of the then six-year-old victim." On June 3, 1999, the defendant
returned home from work, showered, and changed into a robe, as was his custom. The victim’'s
mother had just bathed her, and she was dressed in a tee-shirt and her karate robe. The victim’'s
mother went into another room to breast-feed her youngest child, leaving the defendant and the
victim alone in a room together. When the victim’'s mother returned to the room, she found the
defendant, who was completely naked, with the victim, who was sitting on the defendant’s lap,
facing him. The victim’ s shirt was above her wai st, and the defendant was rubbing his penis against
the victim’'s vagina. At trial, both the victim and her mother recounted this incident in their
tesimony. Thevictim also testified about two additional instances of sexual abuse that occurred on
nights other than the night referred to in the indictment. On one of these occasions the defendant
forced the victim to suck “onit,” while on another occasion the defendant licked her *body part.”

The defendant was indicted for one count of rape of a child and one count of aggravated
sexual battery. The indictment states that both instances occurred on or about June 3, 1999. Pre-
trial, defense counsel moved to exclude all references to any other alleged victims or instances of
sexual abuse other than those included in theindictment. Thetrial court ruled that such references
should be excluded. Becausethetrial court later allowed the victim to testify about other instances
of sexual abusein addition to those that occurred on the date named in the indictment, the defendant
brings this appeal, alleging that the trial court’s failure to require the state to elect anong these
offenses constituted plain error. We must agreethat thetrial court did commit such error; therefore,
we remand this case for anew trid.

As noted supra, the defendant has also brought a petition for writ of error coram nobis,
seeking anew trial on the basis of newly discovered information. Pursuant to State v. Mixon, 983
S.W.2d 661, 663 (Tenn. 1999), this Court stayed the defendant’ s direct appeal until the resolution
of the defendant’s petition. In his petition, the defendant included the statement of Ms. Denise
Carroll, who stated that the victim admitted that she had fabricated the allegations of sexual abuse
and that she had done so at her mother’ sinstruction. Ms. Carroll & so stated that the victim’ smother
admitted that the defendant had never sexually abused Amanda The trial court denied the
defendant’ s petition because it was untimely filed and because it also failed to allege a basis for
granting a new trial, as the petition asserted impeachment evidence as opposed to a witness
recantation. The defendant also appeals the trial court’s denia of this petition. Therefore, the
defendant’ sdirect appeal and the appeal of hiscoram nobis petition are now both before this Court.
However, in Mixon, our supreme court stated:

[W]hen aconvicted defendant filesapetition for writ of error coram nobisinthetrial
court, heor she mus simultaneously file amotion in the appellate court to stay the
appeal as of right until conclusion of the coram nobis proceeding in the trial court.
Themotion to stay will generally be granted by the appd late court. If, asin this case,

Thevictim had just turned seven years old at the time of trial.
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an appeal istaken from thetrial court’sdenia of the petition for writ of error coram
nobis, it will be consolidated with the appeal as of right. Because coram nobisis an
extraordinary remedy to which resort should be had only if no other remedy is
available, upon review, the gppellate court must first address theissuesraised in the
defendant’ s appeal as of right. If none of those issues are meritorious the appelate
court must then address the issues raised in the defendant's coram nobis appeal .

Mixon, 983 SW.2d at 663. Implicit in the above quote is the notion that if the direct appea has
merit and anew trial is warranted on that basis, the corum nobis proceeding is more or less moot.
Accordingly, we first will address the defendant’s direct appeal. Because we find that the
defendant’s direct appeal issue is meritorious and warrants a new trial, we need not address the
denial of the defendant’ s petition for writ of error coram naobis.

Election of Offenses

Our supreme court has recently outlined both the history and the necessity of the election
requirement:

ThisCourt has consistently hed that the prosecution must el ect the factsupon which
it isrelying to establish the charged offense if evidence isintroduced at trial indicating that
the defendant has committed multiple offenses against the victim. See Statev. Kendrick, 38
S.W.3d 566, 568 (Tenn. 2001); Statev. Brown, 992 S.\W.2d 389, 391 (Tenn. 1999); Statev.
Walton, 958 S.\W.2d 724, 727 (Tenn. 1997); Tidwell v. State, 922 SW.2d 497, 500 (Tenn.
1996); State v. Shelton, 851 SW.2d 134,137 (Tenn. 1993). The election requirement
safeguardsthe defendant's state constitutional right to aunanimous jury verdict by ensuring
that jurors deliberate and render a verdict based on the same evidence. Brown, 992 SW.2d
at 391.

The election requirement was first adopted in Jamison v. State, 117 Tenn. 58, 94
SW. 675 (1906). This Court in Jamison held that proof of al sexud acts allegedly
committed by the defendant against the victim could be admitted into evidence, but to avoid
the prosecution of uncharged sex crimes, the State was required to el ect the specific act upon
which it wasrelying to obtain aguilty verdict. Jamison, 94 SW. at 676. Since Jamison, the
election requirement has been applied almost exclusively in the sex crimes context, and
gpecificaly, when the defendant is alleged to have committed aseries of sexual actsover a
lengthy period of time against young children who are unable to identify the exact date on
which any oneact wasperpetrated. See, e.g., Brown, 992 SW.2d at 389 (finding that thetrial
court erred in failing to require an election when the defendant was charged with rape of a
child in aone count indictment that covered a six-month time frame, but the proof showed
that at least ten instances of digital penetration occurred during the six months alleged, five
occurring on one day and five others on different days); Walton, 958 SW.2d at 724 (finding
an election should have been required where sexual offenses were charged in amulti-count,
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open-ended indictment and where the child victim testified she was raped by the defendant
or that he performed cunnilingus on her on adaily basis for over ayear); State v. Burlison,
501 S.W.2d 801, 804 (Tenn. 1973) (finding an el ection should have been required where the
defendant was charged with having “carnal knowledge” of the victim on “divers days
between the summer of 1964 and August, 1969,” but the proof did not show any particular
date).

In 1994, this Court overruled Jamison to the extent it had established a “sex crimes
exception” that permitted proof of all sexua acts alegedly committed by the defendant
against the victim, whether charged or uncharged. See State v. Rickman, 876 S.W.2d 824,
829 (Tenn. 1994) (overruling Jamison). Nonethel ess, we recognized in Rickman that out of
necessity indictments often charge general time frames that encompass severa months. In
thoseinstances, we concluded that the State may introduce evidence of sex crimesallegedly
committed against the victim during the time frame charged in the indictment, but, at the
close of the proof, the State must elect the facts upon which it is relying for conviction. 1d.

State v. Johnson, 53 S.W.3d 628, 631 (Tenn. 2001).

In the instant case, thetria court, in contravention of its ruling in limine, allowed the state
to introduce evidence of two other instances of sexual abuse that occurred on dates other than the
datenamed intheindictment. Theindictment charged that “ on or about June 3, 1999” the defendant
committed two crimes against the victim, rape of achild and aggravated sexual battery. According
to the victim and her mother’s testimony, on June 3, 1999, the victim’'s mother surprised the
defendant while he had his daughter on his lap and was touching his erect penis to her vagina,
making thrusting gestures asif attempting to “hav[e] sexual intercourse” with her. Thevictim also
testified regarding two other instances of sexual abuse by the defendant occurring on different dates,
one in which the defendant “licked her body part” and another in which the defendant made the
victim “suck on it.”

Tennessee Code Annotated section 39-13-522(a) definestherape of achild as“the unlawful
penetration of a victim by the defendant or the defendant by a victim, if such victim is less than
thirteen (13) yearsof age.” Tenn. Code Ann. § 39-13-522(a). The defendant must act with “intent,
knowledge, or recklessness.” Tenn. CodeAnn. 8§39-11-301(c). Sexual penetrationincludes*” sexual
intercourse, cunnilingus, fellatio, anal intercourse, or any other intrusion, however slight, of any part
of aperson’ sbody or of any object into the genital or anal openings of the victim's, the defendant’s,
or any other person’ sbody, but emission of semenisnot required.” Tenn. Code Ann. 8 39-13-501(7).
A rational jury could have found that either of the two instances of sexud abuse that the victim
reported occurring on nights other then June 3, 1999 was rape of achild, asthedefendant forced the
victimto engagein cunnilingusandfellatio. Furthermore, ajury could havealso found that the event
occurring on June 3, 1999 was rape of achild if thejurors believed that the defendant’ s touching of
his penisto the victim’ s vaginaand accompanying thrusting motion resulted in an intrusion into the
victim’s body.



To obtain a conviction of aggravated sexua battery, the state is required to prove the
following essential elements beyond areasonable doubt: (1) “unlawful sexual contact withavictim
by the defendant or the defendant by avictim,” Tenn. Code Ann. § 39-13-504(a); (2) “[t]hevictim
is less than thirteen (13) years of age,” Tenn. Code Ann. 8 39-13-504(a)(4); and (3) the defendant
acted either intentionally, knowingly, or recklessly, Tenn. Code Ann. § 39-11-301(c). “‘Sexud
contact’ includes the intentiona touching of the victim’'s, the defendant’s, or any other person’s
intimateparts, or theintentional touching of the clothing coveringtheimmediateareaof thevictim's,
the defendant’s, or any other person’sintimate parts, if that intentional touching can be reasonably
construed as being for the purpose of sexual arousal or gratification.” Tenn. Code Ann. § 39-13-
501(6). The June 3, 1999 incident described by the victim and her mother could have constituted
aggravated sexual battery if thejury found that the defendant’ s contact with the victim’ svaginawas
merely atouching and not an intrusion.?

Insum, ajury could havefound that two of the reported incidentswere rape of child and that
oneincident waseither rape of achild or aggravated sexual battery. When ajury has heard evidence
of severd instances of criminal conduct, each of which could support a conviction for the indicted
offenses, thetrial court hasan affirmative duty to require the state to el ect which instance(s) thejury
should consider during itsdeliberation. Inan analogous caseinvolvingan appeal of aconviction for
having carnal knowledge of afemale child under twelve yearsof age, the Tennessee Supreme Court
held “that it [is] the duty of the trial judgeto require the State, at the close of its proof-in-chief, to
elect the particular offense of carnal knowledge upon which it would rely for conviction, and to
properly instruct the jury so that the verdict of every juror would be united on the one offense.”
Burlison v. State, 501 S.W.2d 801, 804 (Tenn. 1973). In Burlison, the state introduced several
instances of the defendant’ s sexual abuse of the victim, and accordingly the supreme court held that
thetrial court erred by failing to require the state to make an election. 1d. Wefind that thisscenario
is_falactually similar to the instant case, and accordingly find that the defendant is entitled to a new
trial.

Moreover, athough the defendant did not move for an election at the close at the state’s
proof-in-chief, Burlison states that a defendant’s right to a unanimous jury verdict cannot be
prejudiced by his failure to move for an election. 1d. at 804. Furthermore, defense counsel made
motions to exclude evidence and for a mistrial when the state sought to introduce evidence of
additional allegationsof sexual abuse other than thoseincludedintheindictment. Thus, wefind that
while the defense did not move for an election, through its motions for mistrial and corresponding
arguments, the defense brought this issue to the attention of the prosecution and thetrial court.

2 Furthermore, as aggravated sexual battery is a lesser-included offense of rape of a child, see State v.

Joey L. Salcido, No. M1999-00501-CCA-R3-CD, 2001 WL 227357 at*7 (Tenn. Crim. App. at Nashville,Mar. 8,2001)
(finding specifically that “[a]ggravated sexual battery is, therefore, a lesser-included offense of rape of achild”), the
jury conceivably could have found that the either of the other two instances of sexual abuse were aggravated sexual
battery, rather than rape of achild. Accordingly, we cannot determine which of the three instancesthe jury relied upon
when finding the defendant guilty of aggravated sexual battery. Therefore, we must remand this case for a new tria
on both counts of the indictment, rape of a child and aggravated sexual battery.



Conclusion

For theforegoing reasons, wefind that the defendant’ sissue on direct appeal warrantsanew
trial. Accordingly, the judgment of the lower court isREVERSED AND REMANDED for further
proceedings consistent with this opinion.

JERRY L. SMITH, JUDGE



